, NOT FINAL UNTIL TIME EXPIRES FOR REHEARING
: ~AND IF FILED, DETERMINED '

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT )
- IN AND FOR PINELLAS COUNTY, FLORIDA |
o APPELLATE DIVISION -
'OKSANA DENORIO,
~ Appellant, = . " Case No.: 22-000014-AP o
, S o ~Lower Tribunal No.: CEB 21-0145
- CITY OF SAFETY HARBOR,

Appellee

| .Op1n10n ﬁled 7[” 123

PER CURIAM

ORDER AND OPINION '
. ) P o
o THIS MATTER 1s before the Court to rev1eW a ﬁnal orderw

rendered by the Code Enforcement Board of Appellee CITY OFV
- SAFETY HARBOR ("the C1ty") ﬁnd1ng that Appellant OKSANA .k |
_..DENORIO ("Denor1o") had falled to t1mely comply W1th a code
| | v1olat1on order and assess1ng ﬁnes agalnst Denorio. Denor1o filed her -
Initial Brief on. December 2 2022 The C1ty ﬁled an Answer Br1ef :
: _("Response") on Aprll 3, 2023 DCIlOI'lO ﬁled her Reply Br1ef ("Reply") .'
‘ ~on May 15 2023 Hav1ng cons1dered the br1efs the case ﬁle the‘
- :
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. applic'able: law, and being'Otherudse fully advised in.the premises, the
’ Court hereby' FINbS as‘ follows: | |
S L Ju"risdict"io'n"

" : This ‘dcourt has jurisdiction over thve instant appeal pursuant' to
article V, eection S(b), F_lorida Conétitution; e_ection 162.'1{ 1.‘,".P“lorida
Statutes - (2022);_: and’ Florida vRule ‘_of | Appel‘late | Pro_c_edure‘.
9.030(c)(1)(C). | | N |

- iI..'_ .-iiele.vant Facts and Prooe-dural History
ThlS dlspute began-vtz.hen Denorlo recelved 01tat10ns for v1olat1ng _ |
"chapter 5 sectlon 5 2(8) of the . C1ty of Safety Harbor Code of
- Ordlnances perta1n1ng to property owned by Denorlo at 3360 Harbor
Hill Parkway, Safety Harbor FL 34695 ("Property") The c1tat10n'-_':'
1nd1cated that a concrete retentlon wall on the Property Was found to
bein eeyere disrepair and vrolated the aforement.loned_ordman’ce. On A_ :
'November 17,'-2021, the C1ty Vconducted an i‘nitial_- hearing and -’
.entered‘ an order ﬁnding:'Denorio in .yiolation of- the aforernentioned
_ ordi'n'ance:- t"Violation Order"). Denorlo was or1g1nally glven unt11c_
February 15, 2022 to brlng the structure 1nto comphance
) A second hearlng occurred on March 16 2022 Followmg the |
hearmg, the C1ty entered its Order F1nd1ng Non Comphance Wlth
2
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PreviouS‘ Board' Order and Exte.ndirlg‘ Cempliarlce Date ("Seeond

| Order"), Wh1ch extended the comphance deadhne to Apr11 15 20221

th1rd hearlng occurred on July 20 2022 ("Flnal Hearlng")

: Denorlo s Appendlx,centalns a Not;ce of Hear1ng dated ‘July:8, 2022
for-the Final Hearing, which states,-ip pertinent part o

~ ".As you were previously notified, after an initial
- evidentiary. hearing on November.17, 2021 and:
-~ a Non Compliance hearing on March 16, 2022,
' the City of Safety Harbor Code Enforcement
Board issued an Order finding a violation of
" Section. 5.26 (8) of the City of Safety Harbor
‘Code of Ordinances on your property located at
1360 Harbor Hills Pkwy. Safety Harbor, Florida. -
This Order was previously provided to you. City
of Safety Harbor = Code . Enforcement - staff
conducted a re-inspection of the property and
determlned that the violation identified in the
Order was not corrected on or before the second
‘date set for comphance in the Order (Apr11 15,
12022). '

- " THEREFORE, YOU ARE HEREBY FORMALLY
o NOTIFIED that at 6:30 p.m. on the 20th day of
.. July 2022, there will be an in-person public

hearing for this case before the Safety

Harbor Code Enforcement Board regardtng. |

> non-compltance, which may result in your '
- . being ordered to pay of finel.]

Den'orio'.s ,App. at 25 .(emphaSis added).

+ 1 Denorio did not appeal the Violation Order ort'h'e Second’ .Order.

s

"Filed, -JUL 20, 2023, 14:28, Ken Burke, Clerk of the Circuit Court and Comptroller, Pinellas County



Followmg the F1na1 Hearlng, the C1ty entered 1ts Order_ '

Impos1ng Penalty/ Lien(("Penalty Order"), Wh1ch states in pert1nent
| 'part:

That this cause.came on for Public Hearing

‘before this Board on the 17th day of November,

- 2021 after due notice to the Respondents,;
‘James Denorio and Oksana Denorio, at which - e
time the Board heard testimony - under oath,e
received evidence and issued its Findings ofe - -
Fact and Conclusions of Law and thereaftere
issued" its Order which was furnlshed to thee
eRespondent e -

. That the Order required the Respondent to takee
certain corrective action by a time certain, or e .
‘pay a fine thereafter in the amount of $150 00e
- per day for failure to comply, and on the 20the
- day of July, 2022, the Board heard testimonye
‘ under oath and received evidence that' the e
e Respondent had not complied within the timee
: : frame ordered by the Code Enforcement Board €
and itis e :

' ORDERED that the Respondent pay to the Citye
eof Safety Harbor a fine in the amount of $150.00e
per day for each day the violation exists ande .
continues past the 15th day of April, 2022, thee
date set for comphance and an additional e

" $410.00 for costs assoc1ated with processing
the casee

Denorio's App: 'at '72—7 3.'.’-I‘h"ereafter Denorio initiated a timely appeal ~
o of the Penalty Order on August 19 2022 Denor1o acknowledges that
the V101at1on Order and the Second Order are not at issue in this”
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. appeal See Denorlo s Reply at 3. ("Appellant s sole issue. on appeal ise ‘_ -
'ethe sufﬁc1ency of the requ1red fact ﬁnd1ngs 1n the Order on appeal") e ..
1 Thus, the only content1on ralsed by Denorio in th1s appeal is Whether 3
| o the Penalty Order v1olated her procedural due process r1ghts due toe - |
' 1nsufﬁ01ent ﬁnd1ngs of fact in the order e
| - IIle .Analys;se_.
A.e Standard of Re'vieWe'
. A circuit 'co‘urt’.s review of an administratig}e proceeding. 1s
: '_'li'rnited to a threle:-prOng analysis: l_) Whether prOcedural due process |
Was afforded'. 2) Whether the essent“ial rec-luirernents- of the laW.have
been observed and -3) Whether the adrn1n1stratlve ﬁndlngs and
Judgment are supported by cornpetent substantlal ev1dence Clty of
‘ Deerﬁeld Beach V. Valllant 419 So. 2d 624 626 (Fla 1982), see. also
-Czty of Venice v. Gwynn 76 So. 3d 401, 404 (Fla 2d DCA 2011) An .'
-‘appeal initiated under section. 162 1 1 shall not be a hear1ng de novoe
but vshall Abe l1m1ted to appellate review of the record created beforee ‘
-the enforcement board "§ 162 | 1, Fla Stat The 1nstant Pet1t10n onlye |
}'ra1-ses issues: of procedural due process and thus the Court need notev

address the' second two prongs on -rev1eW‘.e
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| B. 'V.Pro‘cedural Due Process |
Due- process is a ﬂex1ble concept and requ1res only that the )
proceedmg be essent1ally fair. Abdool v. Bondz 141 So. 3d 529, 544
‘, | (Fla 2014) The quallty of due process requlred in a qua31—Jud1c1a1
1 hearmg is not the same as a full _]ud1c1al hearmg Lee Cnty v. Sunbelt
4Equltzes II, Ltd. Psth, 619 So 2d 996, 1002 (Fla. 2d DCA 1993)
i Quas1-Judlclal proceedlngs ’are not controlled by strlct rules of
.ev1dence and procedure. Id. A quasl-_]ud1c1a1 hearlng generally meets | _' |
o .ba31c due process redulrements if the ‘parties are. prov1ded notice of E
’ the hearlng and an opportunlty to be heard Id.; see also Dep't of .
s Hzghway Safety & Motor Vehlcles v. Hofer 5-So. 3d 766 771 (Fla 2d.
a DCA 2009) (statmg “[p]rocedural due process requlres both fa1r notice
~ 'and a real opportumty to 'be heard at a }meanlngful tlme 'and 1n a
| "meaninlgful manner”) - :

The rlght to be heard 1ncludes the r1ght to meanmgfully/'
1ntroduce ev1dence _Cross- examine witnesses, and be heard ‘on
questlons of law Green Emerald Homes LLC v. 21 st Mortgage Corp.,

300 So 3d 698 704 (Fla 2d DCA 2019) A partlclpant in a quas1— :
' _]lelClal proceedmg is clearly entltled to some measure of due process
but the i 1ssue of What process. is due depends on the functron of the .

.
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,.pro'ceedin.g as vifelllasthe nature-of ‘the 'interests affected Carillon _Y
Cmty Reszdentzal v. Semznole Cnty 45 So. 3d 7, 10 (Fla 5th DCA 3
| 2010) (c1t1ng Water Servs COTp . Robznson 856 So 2d 1035 1039 _'
(Fla. 5th DCA 2003)) | | o
Denorio s only contentlon on. appeal is that the Penalty Order
V1olates her procedural due process r1ghts because 1t conta1ns'
1nsufﬁc1ent ﬁndlngs of fact Spec1ﬁcally, Denorlo argues that the |
Penalty Order fa11ed to 1nclude any ﬁndlng of fact as to whether ‘-
S ,‘ Denorio had control over the concrete retainlng wall that was the
subJect of the code V101at10n d1spute betWeen the part1es In support -
»Vof .thlsv argument, Denorlo p-01nts to sectlonp_ 162.07(_4) Florlda
‘ Statutes (20-22.) .WhiCh states,-l 1n perti_nent part ‘;'A-t_ the conclus1o_n of }'
; the hearing, the enforcenient board shall iSSue ﬁi’ldings of fact" b-:;iSe d'
; on evidence ‘of record and conclusions ;of law/,"and:shall issue a'n order
: affording the proper relief consistent izvith poxivers ~gr'anted ‘her-ein.'f
| Denorio claims that the C1ty d1sregarded ev1dence she presented
' at the F1nal Hearing Wthh 1nd1cated that the reta1n1ng Wall in -
' : question was created by the nelghborlng lots (or the1r predecessors).-
-for the sole benefit of the nelghborlng lots and therefore she d1d not -
have control o_ver- the subJect reta1n1ng Wall In1t1al Br at 2. The ﬁ_rst'i

A
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.lssue With- “ DenOrie's “ argument 1s that. ‘ this"' -Cour_t - cannot
independently a_'sse'ss‘ thether such infermatlon Wae:_ in‘- fact
presented at :the hearin.g. _due to Denorio's failure 'tol’provide a -
transcript of -thepr-o,ceedings". "'The No'tiee,l‘of .Hearlng .f’or;-the -Final
| H_earing elxpli_citly' ‘indieated that it was Denorio'-s‘.respon'_s'ibili‘ty to-_
obtain- a court reporter to transcnbe the proceedmgs Denorio's App
at 26 It is well estabhshed that the party seek1ng appellate review .
.g'as‘the burden of prov1d1ng the eourt -w_1th an adequate recpord _of_ thee
- proceedings in the lower tribunjal. 'Kass Shuler, PA. ‘z').'.B‘archafd.,. 120
'So.3d 165, 168 (Fla. 2d DCA 20.13)~(cita’tic.)ns' omitted)- see also Fla.
R App. P 9. 190(0)(4) Denor1o argues that "[t]here 1S no 1nd1cat1on e
[in the Penalty Order] of What ev1dence was rev1ewed [at the hearlng] |
. VWhat spec1ﬁc violation Was_ not .rect1ﬁed, or—rn_ost releVantlyje
| yvhether the argumentv ralsed by [Denerio] was even censidered."e
.:Initial Br. at"4. HoWever, ‘Denoric.) bere the burden'o.f transcrlbing thee '
- proceed1ngs below and her fa1lure to do so is the prlrnary reasone
: such information is not avallable on appellate review.
| HoWever, .eV'en in t_he absenCe of an adeduate r_:ecord,‘ th1s Court
must chsiderlf "the Penalty Order is fundamentally 'erroneeus on 1ts
| s faee_ g See,‘v"e.g'.v 'Qua‘lity;,'Ho‘ldin_gs of Flor{idq, Inc._' V. '_Selectine
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Investments IV, LLC 25 So 3d 34 36 (Fla. 4th DCA 2009) (01tat10n,
f om1tted). Stated d1fferent1y, Denorlo s primary argument in th1s
) ‘- rnatter is_that the Penalty Order is fundamentally erro_neous on tts :
face h.ecause it "contains no ﬁnding. of fact about -W_ho controiled or |
had péss'eS'siéﬁ of the -retaining Wall at ‘issue"in this appeal, and such |
amounts to-a violation of Denorio's--,du\e "process rights. Although
]jenorio "cites’_ case law Which conﬁrrns that.orders ‘With vinsufﬁCient
'ﬁndings of fact Can' Violatedue process rights Denorio misconstrues
.- the nature of the due process owed to her spec1ﬁca11y for the purpose
| of the Penalty Order and the hearmg Wthh produced it.2
At the t1me of the Final Hearlng, the issue of Whether Denorlo
- had V101ated a C1ty ord‘lnance _Was_,already decided- and stated 1nthe_
,Violation | Qrder. By ﬁftué of | the ] initiai 'hear)in\g‘ con_ducted on'
. 'Novernher, 1‘7', -' 2021, .Denorio had _already. been: afforded. an
: oppo'rtunity to contest Whether she'co:uld' be »foundJin ‘violation of the | |
| _,..ordmance 1nclud1n.g the 1ssue »of whether she had posse331on or

control of the reta1n1ng Wall in questlon Whether the Clty falled to

' 2 See, e.g. Borges v. Dep't ofHealth, 143 So. 3d: 1185 1187 (Fla 3d DCA 2014) (“It has been.
repeatedly held by the courts of this state that in order to assure due process and equal
~ . protection of the law, every final order entered by an administrative agency in the exercise.of its
quasi-judicial functlons must-contain spe01ﬁc ﬁndlngs of fact upon Wthh its ult1mate action is

taken” (c1tat10n omltted)) -
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) A

_‘make such aﬁnding of fact when it -issued the Viiolation.Order is not -
‘before thlS Court because Denor1o failed ‘to. appeal the Violatlon..
- ‘Order Rather the purpose and scope of the Flnal Hear1ng was to
’.determine whether Denorlo _had comphed,mth the V1olat10n Order
: and the Second Order and to assess-ﬁnes 1f appropriate. The purpose
. was not to re-litigate Whethe'r. the City«had' made Sufﬁcient findings
.of fact to hold Denorio liable for -the.'ordinance Viola,tion”in the first.
'place. | - o
Thus | th.e' only duestion for this Court is lvyhether -lthe City -
afforded Denorlo due process at the Flnal Hearlng and through the
3 f‘subsequent Penalty Order The record demonstrates that the City'
~sent notice of the hearlng to Denorlo on or about July.8 2022. The"
notlce spec1ﬁca11y prov1ded that Denorlo had failed to brlng her .
property in comphance by the deadline prev1ously set 1n pr1or orders |
It specﬁically provided the‘ date, time, and place of ‘the hearmg..
| Furthermore, it ide-ntiﬁed the nature and purpose’of' the. Ahe"aring,'
‘namely that "there» will be an 1ﬁ-pérs§n' puhlic hearing for this\ case
) Vvhefore the Safety Harbor Code _Enforcement.Board regarding non—"
_comphance wh1ch may result in your being ordered to pay of fine|. ]
.‘It is also clear from the record that Denorlo was. present at the Fmal
o :
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| Hearing, Thete ie nothing'.in the reeord tQ indicate.fﬁ‘that'Denorio
: dﬁjécted:',to the sufﬁ‘e_’iency" of notice fot th_e'.Fin_alA He‘a:ing in any Way.
As such, We eon_clude_ thatithe City-' adequately provided Denorio with ‘A
notiee .o'f the Final I;Ie'a_l.'ing. - |
.' Similaﬂy, .[.)e'nori'odoe.s no"t_'d'i'spute the adequac_y of the hear_ing ‘
condueted by tne "boar_d on Juiy 20, 2022 The're_ldis" n’othing’in the :
| record, "and n:o_ arguments raised by.‘ Denorio., Wh_i.ch_*Sugge'sts that
| ‘benorie suffered .any 'infringements on her ala_ility to _intro‘duce '_
' ,_”e\'/i,den'ce',_ erossfexarnine witnesses, be heaifd onv'ques'tion_s' of iatxr, or
o otherwvi_se euffered a viol.atien.dffprocedural' due proce"s_s' rlghts :at-thle'
_' hearing. As such, we conc_lude that ‘the' City affordedl.’ Denorfo a-
| rneaningful. opi)ortunity to be heard on V,JulAy'QO, 20-22'>;,-Den0rio's" sole 'A
: e.onte_nti‘Qn "abeut the Penalty Qrdef‘s _lack of an:expr.ess ﬁ’nd.ing'of fact"
’e'o'nee'rning 4posse_ssion or .centt‘ol »of | the retaining:.\ts(ali -is ‘_'i'nyalid. o
| because sueh .a ﬁnding was unneceseary as it Wae_:cle'arly eutside the ,
scepe of the ‘hearing. | |
| .IV. | Concflu.sion o
Denorio has. failed.'te_demonstrate; that ‘t'he "C_ity Violated her
| pfecedural due prdce'SS ri'ghts. with regard tlo. the Penalty O'rder and
the:heai'ing that nfeeeded'the'Orden In the absenee'_ofA an adequate
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record, there is nothing fundameritally erroneous on the face of the
Penalty Order which would otherwise warrant reversal.

Accordingly, it is

ORDERED and ADJUDGED:

1. Denorio's appeal is hereby DENIED.

2. The City's Order Imposing Penalty/Lien dated July 20,
2022 is hereby AFFIRMED.

DONE and ORDERED in Chambers, in St. Petefsbﬁrg, Pineilas

County, Florida this 19th day of July, 2023.

Original Order entered on July 19, 2023 by Circuit Judges Thomas M. Ramsberger,
Amy M. Williams, and Steve D. Berlin.

Copies furnished to:

Caitlein J. Jammo, Esq.

Johnson, Pope, Bokor, Ruppel & Burns, LLP
P.O. Box 1368

Clearwater, FL 33757

caitleinj@jpfirm.com

susanu@jpfirm.com
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- Elizabeth W. Neiberger, Esq.

- Bryant Miller Olive, P.A. -
201 N. Franklin St. ‘
Ste. 2700 -
Tampa, FL 33602
‘isobel@bmolaw.com - |
eneiberger@bmolaw.com -
nakins@bmolaw.com |
cmiller@bmolaw.com
ebutler@bmolaw.com
Counsel for Appellee
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